PARK.FINALL 1/13/20109:09 AM

Government Speech and the Public Forum: A Clash Between

Democratic and Egditarian Vaues

Daniel W. Park*
TABLE OF CONTENTS
[ INTRODUCTION....ttueeueeresreseeseeseessessesssessssssesssssesssssssssssssssesssssnsssssssssssssnsens 114
[I. ABRIEFHISTORY OF THE PUBLIC FORUM DOCTRINE.......overtereererreserrensennenns 115
A. Originsof the Public FOrum DOCLIINE........coveeerreeerrereeereeereeseeeseneeneenes 115
B. ThePublic Forum Doctrings Modern Shape.........cooeeveeeveereneereeeneenes 119
C. ThePublic ForumDoctring's Many Applications............ccccveerreeennnen. 121
[1l. THERISEOF THE GOVERNMENT SPEECH DOCTRINE.......coieecereeneereeseenneenes 122
A. Introduction to the Government Speech DOCHINE........c.vveeveereeereeneneens 122
B. The Government Speech Doctrine as an Endorsement of
DEMOCTatiC VAIUES ........cvuecicecte ettt senas 123
C. TheBreadth of Government eeCh ......cvveevreverrreeverseseeree e 124
1. The Government Can Speak Through Private Citizens................. 124
2. The Government Can Speak Through Selective Funding.............. 126
3. The Government Can Spesk Through Compiling the Ideas of
THIrd PartiES.....coceeeeereeeeeiseeseretetese et 127
4. The Government Can Speak By Refusing to Fund Accessto
Difavored SPEAKENS.........ccvveeerererereireseerese st sssseseesens 127
5. The Government Can Speak Without Disclosing thet It's
S0 = (] o OO 128
IV. GOVERNMENT SPEECH |SBEGINNING TO SUPPLANT THE PUBLIC FORUM...129
A. Digtinguishing Government Speech fromthe Public Forum................ 129
B. How Government Approval Can Transforma Public Forum Case
into a Government FEECh Case ... 132
1. Specidty LiICENSE PIAES.......cccveceeecreeere ettt sessesssseseneans 133
2. Newspaper AQVErtiSEMENTS.......coceveeererreeree e ssens 134
3. Linkson Government WEDSITES .........cocvevveereeneeneenceneeneneeeesesneene. 135
4. Displayson PUDIC PrOpEtY .....occcvveeerrneeerrreneereseseeseseseseessesesenens 138
5. Could Everything Be Government Speech?........cccvveeveeeeveeneennes 140
V. LIMITSON GOVERNMENT SPEECH......ccovuiereereereereeseesessessessessessssssssessssssssssssnes 141
A, SOMETEMALVE LIMITS ....coveeeeeeecese e eees 142
B.  Government ENtrenChiment...........cocvveneeneeneeneeneeneeseeeseseseeesessesseeees 143
C. TheEgablishment ClauSe......c.cooererrnrirerrreineereseseeeeeseseeeseeseseesees 145
D.  TheLimit Of LIMITS .....ccoeererererere e sseeees 146
V1. CONCLUSION wcorcerrerrereeeessesseeessesssesseessessssssssssssessssssssssessssssssssssssssssssssesnsnsens 147

Chief Campus Counsdl, University of Cdifornia, San Diego

113



PARK.FINALL 1/13/2010 9:09 AM

114 GONZAGA LAW REVIEW [Vol. 45:1

[. INTRODUCTION

For the last quarter century, the public forum doctrine has been the dominant
paradigm for resolving questions about the right of access to government property or
support. That dominance may be coming to an end as the Supreme Court increasingly
relies on and expands the government speech doctrine. Although the government
speech doctrineis arelative newcomer to First Amendment jurisprudence, any doubts
to its importance were dispelled by the Supreme Court’s unanimous embrace of the
doctrine over the more established public forum doctrine in the recent case of
Pleasant Grove City v. Summum*

The Summum case was not the firgt time that the public forum doctrine and the
government speech doctrine have clashed in court. Asthe courts wrestle with when to
apply one doctrine or the other, a decisive influence has been the relative importance
courts place on the competing values of equality and democracy. On the one hand,
the public forum doctrine is premised on the idea that dl citizens have an equd right
to speek in the public forum and aright to equal treatment from the government that
cannot vary with whether the government agrees or disagrees with their viewpoints.
On the other hand, the government speech doctrine is rooted in the democratic ided
that the government should be able to favor the points of view that reflect the policies
and vaues of the mgjoritiesthat eected it.

These different value systems explain the difference in the centra tenets of each
doctrine. The fundamenta rule of the public forum is that the government cannot
discriminate based on a speaker’s viewpoint. In contragt, the central assumption of the
government speech doctrine is that the government not only can, but must, support
some viewpoints over othersif it isto govern a dl, and it is the very act of picking
and choosing among different possible viewpoints that is the hallmark of government
Speech.

This article assesses the implications of the government speech doctring's
displacement of the public forum doctrine as the dominant Firss Amendment
paradigm for government-subsidy cases. Section two briefly reviews the origins of
the public forum doctrine and explains how its original gpplication to streets and
parks decisvely shaped its future conception as a guarantee of equa trestment
regardless of aspeskers viewpoint.

Section three sketches the rise of the government speech doctrine and argues that
the doctrine reasserts the democratic principle that government should carry out the
wishes of the mgjoritiesthat elected it.

Section four demondtrates that, at least for the moment, when given the choice,
courts consstently embrace the democratic principles of the government speech
doctrine over the egditarian principles of the public forum doctrine.

1 See Plessant Grove City v. Summum, 129 S.Ct. 1125, 1128-29 (2009).
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Section five examines potentia limits on the government speech doctrine and
concludes that, because the doctrine is premised on democracy, limits over and above
afew narrow categories, if they areto come at al, will need to come from the ballot
box and not from the courthouse.

I1. A BRIEFHISTORY OF THE PUBLIC FORUM DOCTRINE
A. Origins of the Public Forum Doctrine

In the long human history before modern technology gave millions of people
ingtant access to a worldwide audience at the press of a few buttons, speakers who
wanted to reach a public audience went to the public square to find sympathetic ears?
In its origind form, the public forum doctrine gave legal acknowledgement to this
higtory.

The public forum doctrine originated in a 1939 case where the government tried
to keep union organizers off of city Streets® Without access to the public
thoroughfares, the unions could not effectively recruit new members to their cause.
This redriction on the unions access to the public prompted Justice Roberts to sketch
out the essentia features of what would later be known as the public forum doctrine
in afamous passage™:

Wherever the title of streets and parks may re<t, they have immemorialy been
held in trust for the use of the public and, time out of mind, have been used for
purposes of assembly, communicating thoughts between citizens, and discussing
public questions. Such use of the streets and public places has, from ancient
times, been a part of the privileges, immunities, rights, and liberties of citizens.
The privilege of a citizen of the United States to use the streets and parks for
communication of views on nationa questions may be regulated in the interest
of dl; it is not absolute, but relative, and must be exercised in subordination to

2. The classic example is the grest Roman forum. The forum is described as “the centra
heart and business hub of the ancient city [of Rome]. From this commund gathering area dl manner
of life and livdihood accumulated. Those in commerce, trade, and genera business to those in
palitics, plays, and prostitution al gathered in the Roman Forum where reigious cult practices and
the administration of justice were digpensed side by sde.” The Roman Forum - Archaeology Expert
(UK), http:/AMww.archaeol ogyexpert.co.uk/TheRomanForum.html (last visited Aug. 29, 2009). A
more modern example is London's Hyde Park where “since 1872, people have been dlowed to
spesk at Spesker's Corner on any subject they want to.” Hyde Park Higtory and Architecture,
http:/Ammww.royd parks.org.uk/parkshyde_park/history.cfm (last visited Aug. 29, 2009).

3. Hague v. Comm. for Indus. Org., 307 U.S. 496, 504-05 (1939).

4, Useof LexisNexis's Sheperd's® reveded thet, as of Aug. 31, 2009, Hague hasbeen
cited in 1,558 decisions.



PARK.FINALL 1/13/2010 9:09 AM

116 GONZAGA LAW REVIEW [Vol. 45:1

the genera comfort and convenience, and in consonance with peace and good
order; but it must not, in the guise of regulation, be abridged or denied.®

Within the lofty phrases of this crucia passage are afew ideas that bear specific
mention. Firgt, the public forum doctrine is rooted in (and justified by) history. This
history is not described because it extends back to “ancient times”® It is so old that its
originsare “immemorial[]” and shrouded in “time out of mind.”” Sincethe doctrineis
judtified and defined by the way things were done in the padt, its application to the
modern instruments of government must be by analogy and inference and can be
limited by the same history thet created it.

Second, the public's free access is limited to the specific, outdoor, geographic
spaces of “streets and parks”® Because streets and parks are subject to rules that
apply equaly to dl, requiring the government to give equa treatment to all speakers
is not much of agtretch.

Third, even in sreets and parks, some government reguletion is permissible.
Notions such as “generd comfort and convenience” and “ peace and good order” can
judtify regulation of speech even in public forums like streets and parks that have
“been held in trust . . . for purposes of assembly, communicating thoughts between
citizens, and discussing public questions”®

Finaly, athough some regulation can be judtified, the right to spesk in a public
forum cannot “be abridged or denied” through “the guise of regulation.”*° In other
words, a line must be drawn between reasonable regulation that is permissble and
abridgement of the right to speak, which is forbidden by tradition and, consequently,
by the Condtitution.

At firg tentatively and then with increasing vigor and precision, in the 1970s and
1980s, the Supreme Court began the work of drawing that line between regulation
and abridgement.* In 1972, in Police Dept. of Chicago v. Modley, the concept of the
public forum made a forceful reappearance as a basic right of the people. 2 Like the
origind public forum case of Hague, Modey dso dedt with labor unions and
picketing, this time in the streets around schools™ In a sign of how labor’s fortunes

Hague, 307 U.S. at 515-16.
Id. a 515.
Seeid.
Id.
Id.a 515-16.

10. Id. @516

11.  Harry Kaven, J., The Concept of the Public Forum: Cox v. LouiSana, 1965 Sup. Cr.
Rev. 1 (1965) (strongly influencing the reviva of the public forum doctrine in the 1970s and 1980s);
see also Samue Gorlick, Right to a Forum, 71 Dick. L. Rev. 273 (1967); Allan Horning, The First
Amendment Right to a Public Forum, 1969 DukeL.J. 931 (1969).

12.  SeePolice Dept. of Chicagov. Modey, 408 U.S. 92, 96 (1972).

13.  Id. & 92-93.

©oNOO
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had improved in the intervening 33 years, while Hague was about a law that
explicitly banned union demondrations, in Modey picketing was banned for all
groups except labor unions.™ In analyzing whether al picketing except labor union
picketing could be kept off the streets, the Court returned to the rhetoric of the public
forum with the firm statement that “[s]elective exclusions from a public forum may
not be based on content aone, and may not be judtified by reference to content
done™™ Accordingly, the ban in Mosey was illegd because the government
discriminated in favor of labor picketing and against al other picketing™® In the
public forum, al speakers needed to be treated equdly.

In many ways, Modey was a naturd case for the public forum concept to appear
because the picketing ban applied to dreets, where, dong with parks, tradition
dictated people be dlowed to spesk freely. Two years|ater, in 1974, the public forum
doctrine took a tentative step beyond its traditional bounds and towards becoming
something much larger and more significant: a unified theory of the right to access
government property.

In Lehman v. City of Shaker Heights, the Supreme Court considered whether
banning political ads from the sides of buses while alowing other kinds of ads
violated the Condtitution, in the way that banning al picketing but labor picketing
violated the Congtitution in Modey.*” The plaintiff, a candidate for political office
whose campaign ad had been refused, argued that the ad space on the buses was a
“public forum.”*® A mgjority of the Court refused to go along with this expansion of
the doctrine.™ The Court found the public forum concept did not apply for the sSmple
reason that “[h]ere, we have no open spaces, no meeting hall, park, street corner, or
other public thoroughfare. Instead, the city is engaged in commerce.” %

The significant development in Lehman,was not in the mgjority opinion, but in
the fact that four members of the Supreme Court were ready to look past the public
forum doctrin€'s open-space origins and apply it to ads on city buses. Justice
Brennan, writing for the four dissenters, argued that the city had created a“forum for

14. Id. &%

15. Id.a%.

16. Id. a 101-02. Technically spesking, Modey was decided under the Equal Protection
Clause rather than the First Amendment. 1d. at 94-95. Nevertheless, the Court itsdf noted that “the
equa protection clam in this caseis closdy intertwined with First Amendment interests” 1d. a 95. It
is no accident, however, that the free speech clause bumps into the Equd Protection Clause in the
public forum because the essence of the freedom of speech in the public forum is equa treatment of
speskers. As discussed below, this commitment to equality eventualy becomes the hdlmark of the
public forum doctrine: the prohibition on viewpoaint discrimination.

17.  Lehmanv. City of Shaker Heights, 418 U.S. 298, 299 (1974).

18. Id.at 301

19. Id. a 301-02 (plurdity opinion).

20. 1d. at 303 (plurdity opinion.; see also id. a 306 (Douglas, J., concurring) (“[A] Streetcar
or busis plainly not a park or sdewak or other meeting place for discusson, any more than is a
highway. It isonly away to get to work or back home.”).
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communication” by alowing advertisements on buses® As a consequence, the
decison to exclude politica advertisements needed to be “closdly scrutinized” to
make sure that “subject matter or content” was not the sole basis for the “sdlective
exdusion[].”%

Thisform of reasoning marked aradica rethinking of the public forum doctrine.
Initsorigind articulation, the doctrine was judtified by historica practicesthat existed
since “ancient times.”# In Justice Brennan's restatement, the doctrine applied to all
“forums of communication” opened wittingly or unwittingly by the government.®*
Although this broader view of what should be considered a “public forum” did not
prevaizl5in Lehman, Justice Brennan's forceful argument would reverberate in future
Casss.

The broader reconceptudization of the public forum doctrine advanced by
Justice Brennan and the Lehman dissenters gained momentum the following year
when the Court held that a municipa thester was a public forum that was “designed
for and dedicated to expressive activities” and that it was uncongtitutiond to deny
permission to use the theater based on the content of the proposed performance was
uncontitutional .

The idea picked up more speed when, in 1976, the Supreme Court held that a
public school teacher could not be prohibited from addressing a school board meeting
under a datute that prohibited the school from “negotiating” with members
represented by the teachers union® “Forum” language dipped in as the Court
observed that “[w]here the State has opened aforum for direct citizen involvement, it
isdifficult to find justification for excluding teachers who make up the overwhelming
proportion of school employees and who are mogt vitaly concerned with the
proceedings.”? In the span of a few years, the public forum doctrine had escaped

21.  Id. a 314 (Brennan, J., dissenting).
22. 1d.a 316-17 (Brennan, J,, dissenting).
23.  Seesupranote 5 and accompanying text.

24, Seelehman, 418U.S. a 310 (Brennan, J,, dissenting).

25.  Twenty-fiveyearslater, asmilar case regarding the effect of dlowing advertissmentson
the walls of ahigh school’s basebdll field was andyzed without controversy under the, subsequently
expanded public forum doctrine—although the ultimate result was the same. See Diloretto v.
Downey Unified Sch. Digt. Bd. 196 F.3d 958, 967 (9th Cir. 1999) (holding that “the baseball field
fence was anon-public forum open for alimited purpose.”).

26. Se Prometions, Ltd. v. Conrad, 420 U.S. 546, 555 (1975). In this case, the Court
characterized the city’s refusal to permit the performance as an illegd “prior redtraint.” Id. a 556,
559. In future cases, as the public forum doctrine took its modern shape, the Court would not fed
compeled tolink its decision to the more established line of cases dedling with prior retraints.

27.  Madison Joint Sch. Digt. v. Wis. Employment Relations Comm'n, 429 U.S. 167, 176
(1976).

28. Id. a 175. Meanwhile, Justice Brennan in his concurrence continues to argue for an
expanded conception of public forum, describing the school board meeting as “a public forum
dedicated to the expresson of views by the generd public.” 1d. a 179 (Brennan, J., concurring).
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from the cold outdoors of streets and parks and dipped into the warm interiors of
theaters and public mestings.

B. The Public Forum Doctrine's Modern Shape

From these tentative antecedents, the public forum doctrine decisively broke out
from its traditiona confinesin 1981 in Widmar v. Vincent, a case involving access to
meeting rooms on a public university campus® In Widmar, the University had a
generd policy of adlowing student groups to reserve campus space, but, out of
concern for violating the Establishment Clause, the University excluded groups that
sought to use the space “for purposes of religious worship or religious teaching.”*°

Leaving behind the history of dreets and parks as the exclusve realm of the
public forum and drawing on its earlier references to school board meetings and
municipa theaters as public forums, the Supreme Court concluded that the University
had created a “public forum” by letting its students use its property. The Court held
that “[t]hrough its policy of accommodating their meetings, the University has
created a forum generally open for use by student groups.”®* The University may not
have been “required to create the forum in thefirst place,” but, once having created it,
the Univerdity “assumed an obligation to judtify its discriminations and exclusions
under applicable constitutional norms.”*

In a footnote, the Court implicitly acknowledged that its holding condtituted a
departure from its prior public forum jurisprudence. The Court recognized that “[&]
university differsin sgnificant respects from public forums such as streets or parks or
even municipal theaters”** Nevertheless, the Court also found that “the campus of a
public university, at least for its students, possesses many of the characteristics of a
public forum.”** Thus, for the first time, possessing “characteristics of a public
forum” was enough for the public forum doctrine to apply.

Widmar cast the door wide open to applying the public forum concept to new
places unconnected to the traditiond Streets and parks. Yet it lacked an organized
framework to guide decisons under the doctrine. That framework came two years
later ir3151983 in the landmark case of Perry Educ. Assn v. Perry Local Educators
Assn.

Drawing from the Court's prior public forum decisons, Brennan assarted that the Sate could “no
more prevent [the public school teacher] from spesking at this public forum than it could prevent him
from publishing the same viewsin a newspaper or proclaiming them from asoapbox.” Id.

29.  Widmar v. Vincent, 454 U.S. 263, 264-65 (1981).

30. Id. a 265 (quoting Universty regulations) (interna quotations omitted).

31.  Id a267.

32. Id a267-68.

33. Id.a268n5.

34. Id.a267n5.

35.  See460U.S. 37,45-46 (1983).
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Perry involved a dispute between two competing labor unions over accessto the
school district's internal mailboxes and mail system.* The school would only allow
the recognized union to use the school’s mail system.®’ The unrecognized union had
to find some other way to communicate with teachers, and it demanded equal access,
arguing that the mailboxes were a “public forum” that the school had opened up for
expression by alowing itsrival union access®

In anayzing the claim that denid of access to the school mailboxes violated the
union’s condtitutiona right of access to a public forum, the Court identified three
different types of forums® Firg, there was the “traditiona” public forum. This
consisted of the streets and parks in the origina public forum cases® In these places,
government needed a“compelling” justification for restricting speech.*

Next, there was the “designated” public forum, “consist[ing] of public property
which the State ha[d] opened for use by the public as a place of expressive activity.”*
Because the government opened these places for “expressive activity,” it was “bound
by the same standards as apply in atraditiona public forum.”*?

Finaly, there was everywhere e se, and these areas the Court denominated “non-
public forums’.** As a catch-all, the non-public forums constituted the largest class of
government property, and also provided the most flexible rules. In non-public forums,
the government was like a “private owner of property” and had the “power to
preserve the property under its control for the use to which it islawfully dedicated.”*
The crucia festure was that “[ijmplicit in the concept of the nonpublic forum is the
right to make didtinctions in access on the basis of subject matter and spesker
identity.”

This power to discriminate based on subject matter and speaker identity came
with two important qudifications. First, the distinctions drawn had to be “reasonable
in light of the purpose which the forum at issue serves.”*” Second, while distinctions

36. Id. a40-4L
37. Id.
38. Ild a4r.

39. Perry, 460 U.S. a 45-46. See generally Derek P Langhauser, Free and Regulated
Soeech on Campus: Using Forum Analysis for Assessng Facility Use, Speech Zones, and Related
Expressive Activity, 31 J.C. & U.L. 481 (2005) (providing agood summary of how forum anaysisis
aoplied and “theissuesthat precede and follow its application.”).

40. Perry, 460 U.S. at 45.

41.  1d.

42.  Id. a45.

43. Id. a 45-46.

44, |d. a 46-47.

45. Ida 46 (quoting U.S. Pogta Service v. Council of Greenburgh Civic Assns, 453 U.S.
114, 129-30 (1981) (interna quotations omitted)).

46. Perry, 460 U.S at 49.

47.  1d.
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based on speaker status were legitimate, the government could not discriminate based
on the speaker’s “viewpoint’—the distinctions had to be “viewpoint neutral "

C. The Public Forum Doctring's Many Applications

By providing a managegble framework for analyzing speech cases involving
government property, the public forum doctrine began a dow and steady domination
of free speech cases involving government property.*® After Perry, public-forum
analysis showed up in such disparate places as signs on public property,> newspaper
racks* and even fundraisers for charitiesin government workplaces.>

In the mid-1990s, another case from a college campus seemed to confirm the
role of the public forum doctrine as an al-purpose tool for resolving free speech
cases. With echoes of Wdmar, the original public forum case on a college campus,
Rosenberger v. Rectors & Msitors of the University of Mrginia involved a public
university that attempted to avoid Establishment Clause problems by refusing to fund
a student newspaper because it published religious articles® The newspaper sued,
demanding equal access to the student activity fund that funded other student
groups>*

Even though a “student activity fund” could not be characterized as a street or
park by any dretch, the Supreme Court applied the public forum doctrine and
characterized the fund as “a forum more in a metaphysical than in a spatial or
geographic sense” > The Court found that, even though the student activity fund was
not a physical forum, “the same principles are applicable”*°Yet, the Court did not
identify which type of forum the fund represented because it concluded that

48. Seid.; see also Rosenberger v. Rectors & Vidtors of the Univ. of Va, 515 U.S. 819,
829-30 (1995) (citing Perry for propodtion that viewpoint discrimingtion is “presumed
impermissible when directed againgt speech”).

49. Se¢ eg., Danid A. Farber & John E. Nowek, The Mideading Nature of Public Forum
Analyss Content and Context in First Amendment Adjudication, 70 VA. L. Rev. 1219, 1221-22
(1984) (noting thet the Court “has been unable to articulate any line between permissible content
regulation and censorship”); Robert C. Post, Between Governance And Management: The History
and Theory of The Public Forum, 34 UCLA L Rev. 1713, 1714-15 (1987) (cdling the accelerated
devel opment of the public forum doctrine *heedless of its condtitutional foundations”).

50. Members of City Council of Los Angdes v. Taxpayers for Vincent, 466 U.S. 789, 791-
92 (1984).

51. City of Lakewood v. Plain Dedler Publ’g Co., 486 U.S. 750, 753 (1988).

52.  Corndiusv. NAACPLegd Def. & Educ. Fund, Inc., 473 U.S. 788, 790 (1985).

53. 515U.S 819, 822 (1995).

54. Id a827.

55. Id. a830.

56. Id.
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excluding religioudy oriented newspapers from funding was “viewpoint
discrimination, which is presumed impermissible when directed against speech....”*’

With Rosenberger, it seemed, the public forum doctrine could, and would,
handle al cases involving access to government property. The doctrine, however,
crested in 1998 when the Supreme Court decided Arkansas Educational Televison
Commin v. Forbes® In Forbes, the Court applied the public forum doctrine to a
candidate debate sponsored by a state-owned public television broadcaster™ The
same forum analysis that began with streets and parks, and then moved to municipa
theaters and public meetings, had entered college campuses, and found definition in
school mailboxes, now proved flexible enough to be applied even to “ metaphysica”
forums like student activity funds and public broadcasting debates.

Yet, even as Forbes invoked the public forum doctrine, the decision expressed
the first hint of doubt about the doctrine's generd applicability. Though the Court
ultimately applied the public forum doctrine to the candidate debate in Forbes, the
Court hesitated to apply the doctrine to public television broadcasting in genera %
With anewfound emphasis on the doctrine's early history, the Court wrote:

Having first arisen in the context of streets and parks, the public forum doctrine
should not be extended in a mechanica way to the very different context of
public television broadcasting . . . .[B]road rights of access for outside speakers
would be antithetica, as a generd rule, to the discretion that stations and their
editorid saff must exercise to fulfill their journaigtic purpose and statutory
obligations®

If applying the public forum doctrine would be “antithetical” to alowing the
public television broadcastersto fulfill their purpose, then what rules should apply? In
answering that question, the Supreme Court would come to develop the government

speech doctrine.

[11. THE RISE OF THE GOVERNMENT SPEECH DOCTRINE
A. Introduction to the Government Speech Doctrine

The government speech doctrine began modestly with an observation by legd
scholars that in modern America, with vast governmental agencies collecting and
disseminating otherwise unobtaingble information, the government was the most
powerful speaker in the marketplace of ideas, and this power created a danger that

57. 1d.a829-3L
58.  523U.S. 666 (19989).
59. Id.a&676-77.

60. Id.a 672-73.

61 Id.
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government could overwhelm public discourse® The fundamental observation was
that the government was not just aregulator of speech, but rather a speaker initsown
right. The government speech doctrine answers the question of what restrictions the
First Amendment imposes on the government as a speaker.

B. The Government Speech Doctrine as an Endorsement of Democratic Values

At its heart, the government speech doctrine embraces the democratic vaue that
winners of eections have the right to control government and to use its machinery to
advance their politicad gods. This strong deference to democracy explains why the
mechanics of the government speech doctrine can be summarized in one succinct
sentence; When the government is promoting its own policies through speech or
spending, the First Amendment does not apply and the government has essentialy no
constraints®®

The rationde for this unusua freedom of action is that government can only
promote and support its programs and policies by presenting its point of view to the
exdusion of opposing viewpoints® In the words of the Supreme Court, it is
“inevitable that funds raised by the government will be spent for speech and other
expression to advocate and defend its own policies”® The government prevents its
message from being logt, garbled, or miscommunicated by “regula[ing] the content

62. See MARK G YUDOF, WHEN GOVERNMENT SPEAKS: POLITICS, LAW, AND GOVERNMENT
EXPRESSION IN AMERICA 38-50 (1983); see also Richard Delgado, The Language of the Arms Race:
Should the People Limit Government Soeech?, 64 B.U. L. Rev. 961, 961-62 (1984) (“A prominent
theme in this ‘government speech’ debate is tha the government's powerful voice can eedly
overwhelm weeker private voices, cregting amonopoly of ideas and inhibiting the diaectic on which
we rely to reach decisions.”). Ironicaly, these criticisms have been leveled a the Government speech
doctrine itself as that doctrine has come to be understood. See, eg., R.J. Reynolds Tobacco Co. v.
Bonta, 272 F.Supp.2d 1085, 1102 n.20 (E.D. Cd. 2003) (“Implicit in the government speech casesis
a suggestion that government isjust one more participant in the marketplace of ideas. Such anotion
appears to this court to be naive. It ignores the force of government, as compared to private speech,
and, even more importantly, the access that government speech has to free media, much lessthe paid
mediaat issue here.”), amended by 423 F.3d 906 (Sth Cir. 2005).

63. See eg., Pleasatt Grove City v. Summum, 129 S.Ct. 1125, 1131 (2009) (“The Free
Speech Clause restricts government regulation of private speech; it does not regulae government
speech.”); Johanns, Sec'y of Agric. v. Livestock Mktg. Assn, 544 U.S. 550, 553 (2005) (“[T]he
Government’'s own gpeech ... is exempt from Firs Amendment scrutiny.”); see also EUGENE
VOLOKH, THE FIRST AMENDMENT AND RELATED STATUTES. PROBLEMS, CASES AND PoLicy
ARGUMENTS 410 (3d ed. 2008) (“[G]overnment has largely unlimited power to control what is sad
in its officid organs (newspapers, radio broadcasts, and the like) or in organs that it officidly
endorses, evenif this control isexercised in aviewpoint-based way.”).

64. Seeinfranote 66 and accompanying text.

65. Bdof Regentsof the Univ. of Wisconsin Sys. v. Southworth, 529 U.S. 217, 229 (2000).
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of what is or is not expressed.”® “Indeed,” the Court has argued, “it is not easy to
imagine how government could function if it lacked this freedom.”®’

At its root, the government’s speech represents the voice of the people that
elected it, so the check on excesses in government speech is not in the Condtitution or
in the courts but at the ballot box:

When the government spesks, for ingtance to promote its own policies or to
advance a particular ideg, it is, in the end, accountable to the eectorate and the
political process for its advocacy. If the citizenry objects, newly dected officids
|ater could espouse some different or contrary position.®®

This embrace of democratic vaues is at tenson with the traditiona role of the
First Amendment as arestraint of government power. Thisis exactly the sametension
that aways arises when deference to mgjority rule is baanced against concern for
protection of minority viewpoints. While the public forum doctrine emphasized that
the government had to trest everyone equdly, the government speech doctrine
explicitly removesthat constraint when the government is advancing its own agenda

C. The Breadth of Government Speech

If the government speech doctrine were limited to the point that government
officids have aright to advocate for different points of view, then the doctrine would
not have much significance for Firs Amendment jurisorudence. However, the
government speech doctrine can be, and has been, applied in many other more
controversa settings because of the many different ways the government can
speak.” For purposes of the government speech doctrine, the government spesks in
nearly every situation where the government chooses to favor one side of a debate
over another.”® Thisturns out to cover alot of territory.

1. The Government Can Speak Through Private Citizens

Two hundred years after the adoption of the Firss Amendment, the Supreme
Court decided the first government speech case, Rust v. Qullivan.” It's possible that
what brought this first case to the Court’s atention was the seemingly unusud
circumstance that the government was not speaking directly through its officers and

66. Rosenberger v. Rector & Visitors of the Univ. of Va, 515 U.S. 819, 833 (1995) .

67. Summum, 129 S.Ct. at 1131.

68.  Southworth, 529 U.S. a 235; accord Summum, 129 S.Ct. a 1132 (citing Southworth,
529U.S. a 235).

69. Seeinfranotes71-102.

70. Seeinfranotes 113-119.

71. 500U.S.173(1991).
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employees but indirectly through privete citizens who happened to receive funds
from government grants. Also, the speech was about abortion.

Eighteen years later, Rust is dill the seminal government speech case. In Rugt,
the government authorized subsidies to family planning clinics with the restriction
that none of the government’s money could be “used in programs where abortion isa
method of family planning.””® In other words, the doctors who worked in these
government-subsidized clinics could discuss any family planning methods they
thought appropriate, except abortion.”® The question in Rust was whether the
government’s prohibition on talking about abortion a these clinics violated free
gpeech rights protected by the First Amendment.

The Supreme Court thought not.” The Court drew a distinction between “direct
date interference with a protected activity” and “date encouragement of an
dternative activity consonant with legidative policy.”” By precluding family
planning clinics that received federd money from discussing abortion, the Court
reasoned, the government was merely defining the limits of the program the
government had chosen to fund.”® No one was forbidden from spesking about
abortion.”” The government regulations merely required that grant recipients keep
abortion speech out of the clinics the government was subsidizing.”® I the doctors in
the program wanted to discuss abortion options with their patients, they could do it on
their own time or find another job.”

In one sense, the Rust decision was not a al surprising. The government, like
any entity, can only “speak” through agents. If the government is going to be able to
disseminate any messages at dl, it must be able to control what its agents say (at least
when they are at work for the government).2° What made Rust significant was that
the agents were not government employees but private dlinics that merely received
money from the government. In other words, the government could spesk through

72. 1d. a 178 (quoting Public Hedlth ServicesAct, 42 U.S.C. § 300a-6 (2006)).

73.  Id.a 178 (quoting Public Hedth ServicesAct, 42 U.S.C. § 300a-6 (2006)).

74.  ld. a193-%4.

75. Id. a 193 (citing Maher v. Roe, 432 U.S 464, 475 (1977)).

76. 1d. a 194 (“[W]hen the Government gppropriates public funds to establish a program it
isentitled to define the limits of that program.”).

77.  ld. a19%.

78. 1d. (“The Secretary’s regulations do not force the Title X grantee to give up abortion-
related speech; they merdly require that the grantee keep such activities separate and distinct from
Title X activities”).

79. 1d. & 199 (“The employees freedom of expresson is limited during the time thet they
actudly work for the project; but this limitation is a consequence of their decison to accept
employment in aproject, the scope of which is permissibly restricted by the funding authority.”).

80.  The Supreme Court elaborated on this concept in Rosenberger, 515 U.S. a 833 (“When
the government disburses public funds to private entities to convey a governmental messege, it may
take legitimate and gppropriate steps to ensure that its message is neither garbled nor distorted by the
grantee”).
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private citizens®" The power here was in the government’s ability to define the scope
of the program it was funding and through that definition preclude private recipients
from discussing disfavored topics on pain of a massive monetary l0ss®? Some of the
possihilities inherent in this power were explored in the next big government speech
cae.

2. The Government Can Spesk Through Selective Funding

Rust established the principle that the government can choose to spend money on
activities that promote its programs and refuse to spend money on activities that do
not promote its programs. Recipients either conform to the government program or
lose access to government money.%®

Enforcing the government program in Rust was rdatively uncomplicated
because the program limitation had a bright line no talking about abortion. In
National Endowment of the Arts v. Finley, the Supreme Court confronted a program
that was limited by the much fuzzier concepts of “decency” and “respect.”®*

In Finley, the National Endowment of the Arts was a government program that
awarded money to artists if they could demonstrate “artistic excellence and artistic
merit.”® In judging excellence and merit, the NEA was aso required to consider
“general sandards of decency and respect for the diverse bdiefs and vaues of the
American public.”® Againgt a challenge that the terms “decency” and “respect”
would inevitably result in the government awarding grants based on the viewpoints of

81.  Although the Rust decision itsdf did not use the term “ government speech,” the case has
come to stand as the archetypd government-speech case. See, eg., Legd Services Corp. V.
Veazquez, 531 U.S. 533, 541 (2001) (“The Court in Rust did not place explicit rdiance on the
rationale that the counsaling activities of the doctors under Title X amounted to governmenta speech;
when interpreting the holding in later cases, however, we have explained Rugt on this
understanding.”).

82. Thelosinglitigantsin Rust tried to cdl thisloss a“pend|ty],” but the Court ruled it was
merely a“subsidy,” commenting, “[t]he recipient isin no way compelled to operate aTitle X project;
to avoid the force of the regulations, it can smply decline the subsidy.” Rugt, 500 U.S. a 199 n.5.
While this digtinction isimportant for the Court’s condtitutional analys's, from the point of view of a
grant recipient, the effect is the same: one day checks come, the next day they stop. It takes a brave
citizentowak away from their livelihood for principle.

83.  As the Supreme Court put it in Rust: “The Government can, without violating the
Condtitution, sdlectively fund a program to encourage certain activities it believes to be in the public
interest, without a the same time funding an dternaive program which seeks to ded with the
problem in another way. In so doing, the Government has not discriminated on the beds of
viewpoint; it has merely chosen to fund one activity to the exclusion of the other.” Rugt, 500 U.S. at
193; seeals0id. a 194 (“[W]hen the Government appropriates public funds to establish a program it
isentitled to define the limits of that program.”).

84. 524U.S.569, 572 (19998).

85. Id.

86. Id.
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the artists, the Supreme Court held that “the Government may alocate competitive
funding according to criteria that would be impermissible were direct regulation of
speech or acrimina penalty at stake”®” The criteria, vague as they were, defined the
program’s purpose, and therefore, the government could limit awards to artists whose
work fell within the program’s parameters.®

The upshot of Finley was that the government could fund private speekers
(artists) who disseminated messages the government approved of (decent, respectful
ones) and refuse to fund messages that the government did not approve of (indecent,
disrespectful ones). In other words, the government could reward private citizens for
promoting the government’s favored messages.

3. The Government Can Speak Through Compiling the Ideas of Third Parties

The government can also speak by selectively broadcasting points of view that it
gpproves of. In Forbes, the Court made this point in passing when it observed that
public television broadcasters were entitled to exercise editoria discretion in deciding
what points of view to broadcast and what points of view to leave out.®® This ability
gives government the power to amplify its favored points of view while omitting
disfavored ones. It dso can save the government the trouble of formulating and
articulating its own postion because it can spesk by compiling and presenting the
positions of private citizens with whom the government agrees.

4. The Government Can Speak By Refusing to Fund Accessto Disfavored Speakers

The power of the government’s editorial discretion became evident when the
Supreme Court considered a case involving a government program that cut off
government funding to libraries unlessthey censored certain Internet web sites.

In United Sates v. American Library Assn, the government was concerned
about private citizens using computers at public libraries to surf the Internet for
pornography.*® Congress had passed alaw that any library receiving federa money
to help connect to the Internet had to ingtall filtering software that would block access
to pornography.”* The question in the case was whether the government could use its
spmgc;i ng power to require libraries to censor information the government did not
like

87. Id a587-88.

88. Seeid. at588.

89.  Seesupranote 61 and accompanying text.

90. 539 U.S. 194, 198-99 (2003) (plurdity) (“To address the problems associated with the
availability of Internet pornography in public libraries, Congress enacted the Children's Internet
Protection Act (CIPA).").

91. Id aZ20L

92. Seeid. a203.
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A plurality of the Supreme Court looked to Forbes and Finley as examples
where the government had been permitted “to make content-based judgments in
deciding what private speech to make available to the public.”* Like journalists and
art patrons, libraries “ necessarily consider content in making collection decisions and
enjoy broad discretion in making them.”** In another blow to the public forum
doctrine, the Supreme Court expresdy rejected the idea that public-forum principles
gpplied to public libraries. According to the plurdity, libraries were “not forum[s| for
Web publishers to express themsdlves’ but existed “to facilitate research, learning,
and recgr)getiond pursuits by furnishing materids of requiste and appropriate
quality.”

In other words, because the purpose of the library was not to facilitate “ speech,”
but to facilitate “research, learning, and recreationa pursuits’ the government could
control the content made available by libraries that accepted government dollars®

5. The Government Can Spesk Without Disclosing that It's Spesking

For the women who sought medica advice from the government-funded family-
planning clinics in Rugt, it might have surprised them to learn that their doctors
advice was being shaped by the government.’” When the government spesks, is the
government required to let people know that they are hearing a government-
controlled message? In aword, no.

In Johanns v. Livestock Mktg. Ass n the government ran an ad campaign to
promote the consumption of beef.® These ads bore the attribution “Funded by
America's Beef Producers”® For some, this atribution was highly misleading
because it masked the government’s role in sponsoring the advertising campaign.*®
Over that objection, the Court held that nothing in the Conditution could be
congtrued as requiring the government to identify itself as a spesker and that it did not

93. Id. a 204-05.

94. Id a205.
95. Id. a 206.
9%. Id

97.  Certainly, the pregnant women could have consulted the Federad Register and learned
about the new regulaions promulgated by the Secretary of Hedlth and Human Services under Title X
of the Public Hedlth Services Act before visiting the doctors in the subsidized clinics. See 53 Fed.
Reg. 21, 2923-24 (Feb. 2, 1988) (to be codified a 42 C.FR. pt. 59). Even 90, it seems unlikely that
many (if any) prospective patients would have thought to check to see if the government had
imposed any congtraints on the medica advice they would receive from their doctors.

98. 544 U.S. 550, 554 (2005) (describing multi-million dollar campaign to promote “Besf.
It sWhat'sfor Dinner.”).

99. Id. a555.

100. Id. & 577-78 (Souter, J., dissenting).
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matter “whether or not the reasonable viewer would identify the speech as the
government’s.” %

And 0, the government can speak even if no one recognizes the government as
the spesker.® This ability of the government to spesk “anonymously”—that s,
without affirmatively disclosng itsdf as the spesker—is an enormous power.
Practicaly any government offering—other than astreet or apark (i.e,, the traditiond
public forum)—can be seen as the government conveying a“message’ favoring one
group over ancther. Because the government can convey messages without an
affirmative statement that it is speeking, private speakers and courts dike often must
wrestle to determine whether speech truly belongs to the government. This ambiguity
opens many doors that the public forum doctrine might otherwise have left closed.

I\VV. GOVERNMENT SPEECH |SBEGINNING TO SUPPLANT THE PUBLIC FORUM
A. Digtinguishing Government Soeech from the Public Forum

Public forum cases and government speech cases are both subsidy cases with
different baselines® In public forum cases, the basline is that people are entitled to
use the government property for free, and the government has the burden of justifying
its actions if it tries to trest people unequaly.’®* In the nonpublic forums, the
judtification need only be “reasonabl€e’, but in al cases the government’s action must
be viewpoint neutral.’® In contrast, in government speech cases, the baseline is that
people are not entitled to participate in government programs, and the government is
presumed to have the power to exclude whomever it chooses'%

101. Id. a 564 n.7. The Court did note thet the andlyss is different if the Government
misattributes its own speech to a private citizen. In that case, the private citizen might have cause to
complain under a compelled speech theory. Id. a 564 & n.7; See also Wooley v. Maynard, 430 U.S.
705, 713 (1977) (holding that the government may not compel private citizen to display government
dogan “Live Freeor Die’ on license plate).

102. Thisisone of the most controversa eements of the Government speech doctrineiin its
current form. Seeinfra note 110-119.

103. See generally WARD FARSNWORTH, THE LEGAL ANALYST 198-206 (discussing the legal
applications of the baseline andysis).

104. Seesupratext accompanying notes 40-41.

105. Seesupratext accompanying notes 44-48.

106. The clearest expression of this basdline approach isin United Statesv. American Library
Ass n, when Chief Justice Rehnquist states that the Child Internet Protection Act “does not ‘ pendlize
libraries that choose not to instal such software, or deny them theright to provide their patrons with
unfiltered Internet access. Rather, CIPA simply reflects Congress decision not to subsidize their
doing s0. To the extent that libraries wish to offer unfiltered access, they are free to do so without
federd assigtance” 539 U.S. 211, 212 (2002). See also Kathleen M. Sullivan, Uncondtitutional
Conditions, 102 HARv. L. Rev. 1415, 1436 (May 1989) (“[T]he characterization of a condition as a
‘pendlty’ or asa ‘nonsubsidy’ depends on the basdline from which one messures.”).
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How can the two subsidies be told gpart? If the public forum were limited to
streets and parks, it would be easy to oot a public forum, but as we' ve seen, public
forum analysis can be gpplied to “metaphysical” forums, like student activity funds
(Rosenberger), candidate debates (Forbes), and charitable fund-drives (Corndlius). If
government speech were limited to government employees promoting government
policies, government speech would be easy to oot as well, but as we' ve aso seen,
government speech can take place through third-parties (Rust), can be articulated by
funding some speech but not others (Finley; American Libraries Ass n), can include
expression created by private parties (Summum), and does not have to be expresdy
identified with the government (Johanns).

Separating the two doctrines, therefore, turns on determining whose message is
being advanced by the subsdy. If the government is acting to promote its own
message, it's government speech.’” If the government is acting to facilitate private
speech, it's a public forum.*® That's fine as far as it goes, but especialy when the
government program involves private actors, it can be difficult to determine whether
the speech is the government’s or a private citizens. For example, the funding of
artists in Finley was government speech, while the funding of student newspapersin
Rosenberger was private speech.® Two funding decisions were made, two different
outcomes resulted. What'sthe difference?

The définitive mark of government speech is the government’s explicit or
implicit approvad of the message. Johanns makes the point most clearly. The
campaign to promote beef consumption in that case was formally under the authority
of the Secretary of Agriculture, but as the Supreme Court noted, the Secretary “does

107. See, eg., Rosenberger v. Rector & Visitors of Univ. of Va (1995), 515 U.S. 819, 833
(“[W]hen the government appropriates public funds to promote a particular policy of its own it is
entitled to say what it wishes. When the government disburses public funds to private entities to
convey a governmenta message, it may take legitimate and gopropriate steps to ensure that its
messageis neither garbled nor digtorted by the grantee.”) (citations omitted).

108. Legd Services Corp. v. Veazquez, 531 U.S. 533, 542 (2001) (“[T]he LSC [Legd
Services Corporation] program was designed to facilitate private speech....”); Bd. of Regents of the
Univ. of Wis. Sys. v. Southworth, 529 U.S. 217, 229 (2000) (“ The University of Wisconsin exactsthe
fee at issue for the sole purpose of facilitating the free and open exchange of ideas by, and among, its
students.”); Rosenberger, 515 U.S. a 834 (“The Universty ... expends funds to encourage a
diversity of views from private speskers”). In Pleasant Grove City, Utah v. Summum, the Supreme
Court added another test for identifying when public forum principles might apply: the number of
possible speskers. Judtice Alito wrote: “The forum doctrine has been gpplied in Stugtions in which
government-owned property or a government program was capable of accommodating a large
number of public speskers without defeeting the essentia function of the land or the program.” 129
S. Ct. 1125, 1137 (2009). Although it is not entirely clear, numerosity here gppears to be a feature
characterigtic of forums established to encourage a diversity of views rather than an independent test
for establishing apublic forum.

109. Seesupratext accompanying notes 84-88 and 53, respectively, for discussions of Finley
and Rosenberger.
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not write ad copy himself.”*'? Instead, the Secretary delegated the design of the
campaign to a board (the “Beef Board's Operating Commiitteg’), haf of whose
members were private citizens* Despite this influence from private parties, the
promotional campaign firmly remained the government's speech because the
Secretary exercised “final agpprova authority over every word used in every
promotiond campaign.”**? The Court was emphatic that approva was the
touchstone:

When, as here, the government sets the overdl message to be communicated
and gpproves every word that is disseminated, it is not precluded from relying
on the government-gpeech doctrine merely because it solicits assstance from
nongovernmental sourcesin developing specific messages. ™

In Summum, the Supreme Court reiterated the importance of the government’s
“acceptance” of a message as the touchstone for government speech. The Court
found that “privately financed and donated monuments’ speak for the government
when the government “accepts and displays’ the monuments in a public park.***
Even though monuments donated from private parties are not conceived of by the
government, the government signas its goproval by practicing “sdective
receptivity.”*> Monuments ae government speech because “Government
decisionmakers select the monuments that portray what they view as gppropriae for
the placein question....”

The importance of government “approva” and “sdective receptivity” explains
the different outcomes in Finley and Rosenberger. Finley was a government-speech
case because the government gpproved grants to artists by applying selective criteria
(excellence, decency, respect).™'’ In contrast, in Rosenberger, the University required
that the newspapers expresdy agree that they did not represent the views of the
University.**® By funding private activities without putting a stamp of approva on

110. Johanns, Sec'y of Agric. v. Livestock Mktg. Ass n, 544 U.S. 550, 560 (2005).
111. Id. Although the Secretary could appoint only hdf of the Beef Board's Operating
Committe's members, dl members of the Board's Operating Committee were subject to remova by

the Secretary. Id.
112. Id. a 561
113. Id. a562.

114. PHeasant Grove City v. Summum, 129 S. Ct. 1125, 1133 (2009).

115. Id.. “Sdective receptivity” echoes the “editorid discretion” that the Supreme Court in
Forbesfound to be exempt from the requirements of the public forum doctrine.

116. Id.a1134.

117. Nat'l Endowment for the Arts v. Finley, 524 U.S. 569, 584, 585 (1998) (“The very
assumption of the NEA is that grants will be awarded according to the artistic worth of competing
aoplications, and absolute neutrdity is simply inconceivable.”) (interna quotations omitted).

118. Rosenberger v. Rector & Vidtors of Univ. of Va, 515 U.S. 819. 824 (1995) (requiring
student groups to sSign an agreement, explaining that University-granted benefits “should not be
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them, the University’s student activity fund was not government speech, and
therefore, was treated like a public forum. ™

The approval test sharply contrasts with the most basic premise of the public
forum doctrine equa trestment of al people regardless of their particular
viewpoint.*® Theimperative of equaity in the public forum is often stated in forceful
language, such as. “Necessarily, then, under the Equa Protection Clause, not to
mention the First Amendment itself, government may not grant the use of aforumto
people whaose views it finds acceptable, but deny use to those wishing to express less
favored or more controversid views”*** Even in a nonpublic forum, the sphere
where the government can operate with the most latitude, the government cannot
favor one point of view over another.*? In the government speech casesit is precisely
the fact that the government has put its sed of approval on one message to the
exclusion of others that exempts the government’s decisions from judicia scrutiny.'?®
With the government's endorsement, the specid treatment is an expresson of
democratic will, and where mgorities rule, by definition, minority viewpoints must
giveway.

B. How Government Approval Can Transforma Public Forum Caseinto a
Government Speech Case

If the government exercises gpprova authority in creating a message (Summum,
Johanns), the government can pick and choose among private speakers that it will
support based on vague criteria such as the spesker’s “excellence” *decency” or
“respectfulness’ (Finley), the government can exercise editoriad discretion based on
what it determines to be newsworthy (Forbes), or exercise judgment about what
information is best for research or learning (American Library Ass n)."?* These broad
criteria are extremely flexible and adaptable to new circumstances. As these
principles are gpplied in new contexts, the breadth of the government speech doctrine
is expanding and the public forum doctrine is retreating. A few examples illustrate
thistrend.

misinterpreted as meaning that those organizations are part of or controlled by the University, that the
University is reponsble for the organizations contracts or other acts or omissions, or that the
University approves of the organizations goas or activities’ (quoting Brief for the Petitioners,
Rosenberger, 515 U.S. 819 (No. 94-329), 1994 WL 704081 (internal quotations omitted)).

119. SeeRosenberger, 515 U.S. at 833.

120. Seesupranote 48 and accompanying text.

121. Police Dept. of the City of Chicago v. Modey, 408 U.S. 92, 96 (1972).

122. See supra notes 44-48 and accompanying text.

123. Seesupranotes 110-116 and accompanying text.

124. See supra note 63 and accompanying text; discusson supra Parts 111.C.2, 111.C.3; and
infra note 197.
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1. Specidty License Plates

Not long ago, government regulations on what people could and could not put
on specidty license plates were routindy analyzed by courts and commentators aike
by applying standard public-forum principles (e.g., by asking questions concerning
the nature of the forum, whether there is viewpoint discrimination, etc.).*® Then, in
the early 2000s, things began to change. Suddenly, courts began describing specidty
license plates as examples of government speech.® Picking up on the trend,
commentators rushed in with fresh andyss of specidty license plates under the
government speech doctrine.*’

How did specidty license plates go from being forums analyzed under the public
forum doctrine to government speech? In adopting the government speech doctrine
as the appropriate way of viewing specidty license plates, the Sixth Circuit explained
in AC.L.U. of Tenn. v. Bredesen that the Supreme Court had previoudy made clear
that “when the government determines an overarching message and retains power to
gpprove every word disseminated at its behest, the message mugt be attributed to the
government for First Amendment purposes.”*?® By choosing the message that went
on the specidty plate, the government made the message its “own,” and the
government speech doctrine applied.*®

Citing Johanns, the Bredesen court brushed aside objections that the government
did not identify itself as a spesker on the license plates and the idea that the
government was not the spesker because the license plates had to be chosen by
private citizens™ In this way, the government speech doctrine liberated a

125. See eg., Jack Achiezer Guggenheim & Jed M. Silveramith, Confederate License Plates
at the Condtitutional Crossroads: Vanity Plates, Special Regigtration Organization Plates, Bumper
Sickers, Vewpoints, Vulgarity, and the First Amendment, 54 U. Miami L. Rev. 563, 577 (2000)
(callecting cases and arguing that “[s]peciaty plates should be considered a limited public forum,
whereas vanity plates should be considered anonpublic forum.”).

126. See eg.,, ACLU of Tenn. v. Bredesen, 441 F.3d 370, 371-72, 375 (6th Cir. 2006) (dtating
that pecidty license plates are government speech, and ruling that the government is not mandated
to issue “ pro-choice’ platesin light of its decision to manufacture a series of plates bearing the phrase
“Choose Life"); Planned Parenthood of S.C., Inc. v. Rose, 361 F.3d 786, 794 (4th Cir. 2004) (holding
that aspecialty license plate was considered aform of “mixed” government and private speech).

127. Aslaeas 2000, courts and commentators were treating these license plates as
public forums. By 2006, the same plateswere being trested as government speech. See, eg.,
Caroline Maa Corbin, Mixed Speech: When Speech IsBoth Private and Governmental, 83 N.Y.U. L.
Rev. 605 (2008).

128. Bredesen, 441 F.3d at 375 (citing Johanns v. Livestock Mktg. Assn,, 544 U.S. at 560-
69).

129. Bredesen. 441 F.3d at 376.

130. Id.a 377-78; see a0 supra notes 80-82, 98-103 and accompanying text.
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communicative gpace that once was governed by the public forum doctrine from the
overriding requirement of viewpoint neutrality.*

2. Newspaper Advertisements

Specidty plates are only the beginning. Recently, in Bryant v. Gates, two judges
in the D.C. Circuit debated whether the public forum doctrine or the government
speech doctrine should be applied to a request to place an ad in a military
newspaper.**? In Bryant, the plaintiff submitted to military newspapers numerous
advertisements that asked soldiers to come forward and blow the whistle on
wrongdoing in the military. *** The military newspapers refused to publish the ads
because they were “pdliticd,” and the military’s policy prohibited politica
advertisements™* The plaintiff sued, arguing that because the newspapers accepted
ads from other private citizens and the newspaper ad space was governed by the
public forum doctrine, hewasthe victim of illegal viewpoint discrimination.*®

The mgjority in Bryant applied the public forum doctrine to the newspaper
advertisements. After proceeding through the norma public-forum andyss, the
majority concluded that the advertising section was a “nonpublic forum.”** It dso
concluded that the regulations prohibiting “political” ads were reasonable because
political content could “disrupt the mission [of amilitary command] by undermining
the camaraderie of service members, their clear understanding of and commitment to
their mission, or even ‘the American condtitutiond tradition of a palitically neutra
military establishment under civilian control.””**” The mgjority concluded that the
rulewas also viewpoint neutral because | political ads were banned.**®

What's remarkable about this andysis is that the disruption that the rule against
“political ads’ was intended to prevent came from the anti-military idess tha the

131. See eg., Children Firg Found., Inc. v. Martinez, Civ. No. 1:04-CV-0927, 2008 U.S.
Dig. LEXIS 3167, a *7 (N.D.N.Y. Jan. 15, 2008) (dlowing the Government to amend its answer to
add the Government peech doctrine as an affirmative defense).

132. 532 F.3d 888 (D.C. Cir. 2008).

133. 1d.at 892

134. Id. a& 892. Interestingly, dthough the opinion talks about a ban on “politicd” ads, the
words in the regulation referred to, among other things, “political campaigns, candidates, [and]
issues’ (emphasis added) and to “lobbying elected officids on specific issues.” The focus is clearly
on eectionsand legidation. The plaintiff’s ads asking for people to “blow thewhistle” do not seemto
fit into either category. The court did not address this possible distinction, and since it is not pertinent
to the Government speech aspects of the case, further discussion is outside the scope of thisarticle.

135. Id. a 895-96 (“Bryant contends the advertisng section of a CEN [Civilian Enterprise
Newspaper] isapublic forum....").

136. Id. a 896 (“We conclude the advertising section of aCEN isanonpublic forum.”).

137. 1d. a 897 (quoting Greer v. Spock, 424 U.S. 828, 839 (1976)).

138. Id.at 897-98.
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speech might stir up in readers™* By asking servicemen and women to “blow the
whistle,” the court imagined that the servicemen and women who read the message
might have less“ camaraderie’ or have their understanding of and commitment to the
mission clouded.*° The danger, therefore, lay in the ideas the speech conveyed.

Government censorship of a topic because it might make listeners think “bad
thoughts’ is shaky ground under the public forum doctrine, even for a nonpublic
forum. On the other hand, this is very solid ground under the government speech
doctrineand is exactly where Judge Kavanaugh turned in his concurrence, arguing
that “military-run newspapers and the advertisng space in them are not forums for
First Amendment purposes but instead are the Government’s own speech.”*#*

How isit that ads written by private citizens could be the government’s speech?
Judge Kavanaugh explained: “ Asthe caselaw makes clear, “government speech” can
include nat only the words of government officials but also “compilation of speech of
third parties’ by government entities such as libraries, broadcasters, newspapers,
museums, schools, and the like.**Because the government “compiles’ the ads, the
ads represent the government’s speech and “therefore [the government] may exercise
viewpoint-based editoria contral....”**

Because the mgjority endorsed a forum analysis, Bryant might be taken as
evidence that the court preferred to decide the case under the public forum doctrine
over the government speech doctrine, but that view would be mistaken. The court
gpplied the public forum doctrine because the government attorneys framed the case
as a public forum case** Guided by Judge Kavanaugh's concurrence, the next case
will, without doulbt, rai se government speech as an affirmative defense.

3. Links on Government Websites

Another example of the movement away from the public forum doctrine is how
courts gpproach government websites that promote certain people and points of view
to the exclusion of others with disfavored points of view. Less than ten years ago, this
question was approached as a public forum one.now, it's government speech. **°

139. Id.a 897.

140. Id. & 897.

141. 1d. at 898 (Kavanaugh, J., concurring).

142. Id. (quoting PETA v. Gittens, 414 F.3d 23, 28 (D.C. Cir. 2005)).

143. Id. a 899 (reasoning that because “the military newspapers conditute government
speech,” the military has editoria control over the newspapers's content).

144. 1d. a 898 (“In light of the way the Government argued the case, | join the Court's fine
opinion. Lest this precedent be misinterpreted, however, | write separately to point out that, as Judge
Kollar-Kotelly suggested in footnote 5 of her thorough district court opinion, thereisafar essier way
to andyze this kind of case under the Supreme Court's precedents.”) (Kavanaugh, J., concurring)
That easier way isthe Government speech doctrine.

145. See eg., R. Johan Conrod, Note, Linking Public Website to the Public Forum, 87 Va. L.
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In Putnam Pit, Inc. v. City of Cookeville a city operated a webste that had
hyperlinks to loca businesses*® The Putnam Pit, an independent newspaper,
requested that the City add a link to the newspaper’s website ™’ In response to the
request, the city quickly cobbled together a policy that limited links first to non-profit
entities and then to organi zations that “would promote the economic welfare, tourism,
and industry of the city.”**® In the city’s judgment, the Putnam Fit did not meet the
criteria, o the city refused to add the link.*°

The Putnam Pit contested the city’s refusal to add the link.**® In andyzing the
newspaper’s claim, the Sixth Circuit was faithful to the fashion of the time and
extended the public forum doctrine to hyperlinks on government websites, new
territory that could not possibly have been imagined when the doctrine was first
conceived.™ The court wrote: “The public forum andysis, which has traditionaly
applied to tangible property owned by the government, is an agppropriate means to
andyze...[the] dam.”*** The court quickly determined that the website was a
nonpublic forum, but that did not end the analysis because, even in nonpublic forums,
“the government may not discriminate based upon the viewpoint of the speaker.”*>
The court worried that the broad criteria that required that linked websites “promote
the city’s tourism, industry, and economic welfare gives broad discretion to city
officids, raising the posshility of discriminatory application of the policy based on
viewpoint.”*>* Because evidence existed that the city refused to link to the Putnam
Pit's webdite because it didn't like the Pit's opinions, the court reversed the grant of
summary judgment and remanded the case to district court to determine if the city
had engaged in impermissible viewpoint discrimination.™

The Putnam Pit case exemplifiestraditional public forum analysis. In such cases,
excessve discretion on the part of government officias raises fears of viewpoint
discrimination.™® But what would have happened if the court had considered the
government speech doctrine? The government would have won outright.

Rev. 1007 (2001) (arguing that links on government websites should be analyzed under the public
forum doctrine).
146. 221 F.3d 834, 841 (6th Cir. 2000).

147. Id.
148. Id.
149. 1d.

150. |d.at 841-42.
151. Id. &t 842-44.

152. Id.a 842
153. Id. at 844-45.
154. Id. & 845.
155. Id.a 846.

156. See eg., City of Lakewood v. Plain Deder Publ’g Co., 486 U.S. 750, 752-53 (1988);
see generally Anthony M. Barlow, Case Note, The First Amendment Protection Of Free Press And
Expresson-Sate Licensng Laws For Newspaper Vending Machines City of Lakewood v. Plain
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Under a government speech analyss, it is well within the government's
discretion to approve or disapprove a message that marks the speech as belonging to
the government, and therefore unreviewable by the courts™’ The city in Putnam Pit
had chosen a message (promoting local tourism and economic welfare) and it had
selected which websites it thought promoted that message.™*® The Putnam Pit didn’t
make that cut. Even though the reason might have been the newspaper’s disfavored
viewpoint, the city was entitled to exclude the newspaper for that reason because it
was promoting its own message™*® As we have seen, the fact that the government
spoke by promoting the messages of favored third parties is no obstacle in the
government speech doctrine.

Evidence that the government would have won had Putnam Pit been argued asa
government speech case can be found in a Smilar case decided eight years later. In
Page v. Lexington County School Dist. One, the Fourth Circuit confronted a smilar
refusal by government to put on itswebdte links to a private citizen's website with an
opposing point of view.*™ In Page, a school district launched a campaign urging the
defeat of abill under consideration by the state legidature. *®* The campaign included
web pages on the digtrict’'s website, internet links to documents that expressed
opposition to the bill and emails from the didrict that sometimes included
information written by private citizens who also opposed the bill.**2

The plaintiff in Page was a private citizen who supported the bill that the district
opposed.'®® He demanded that the district give him “equal access’ to the means of
communication that the district was using in its campaign.*®* When the district
refused, he sued, arguing that the district discriminated against him based on his
viewpoint.'®

Unlike the city in Putnam Pit, the school district in Page sidestepped the public
forum doctrine, with its prohibition on viewpoint discrimination, and argued the case
under the more favorable government speech doctrine®® The district embraced the
charge that it chose what messages to include in its communications based on their
viewpoint.*®’ That was the whole point as the district was trying to defeat abill before

Deder Publishing Co., 108 S Ct. 2138 (1988), 58 U. CIN. L. Rev. 285 (1989).
157. Seesupranotes 110-116 and accompanying text.
158. PutnamPit, 221 F. 3d at 841.

159. Id. &t 841

160. 531 F3d 275, 278 (4th Cir. 2008).
161. Id. & 277.

162. Id. a278.

163. Id.at277.

164. Id.

165. Id.at277-78.

166. Id.at278.

167. Seeid. at 280.



PARK.FINALL 1/13/2010 9:09 AM

138 GONZAGA LAW REVIEW [Vol. 45:1

the date legidature. Including messages from supporters of the bill would have
undermined exactly whet the district was trying to accomplish.**®

Given this understanding of the city's webpage, the court in Page
wholeheartedly endorsed the government speech doctrine. The court noted how the
choice between the government speech doctrine and the public forum doctrine was
the crux of theentire case:

The School Didrict’s success in this case—based on the contentions of the
parties—thus depends on whether its communications about its opposition to the
. . . [bill] were government speech or whether the School Didrict used its
channels of communication to disseminate the viewpoints of private speakers
againg the...[bill], to the excluson of private speakers in favor of the hill, thus
discriminating in alimited public forum based on the speaker’s viewpoint.*®

Using avariant of the gpprova test, the court concluded that the school district’s
campaign was government speech because the district established the message (i.e,
defest the hill) and controlled the content and dissemination of the message ™

As in previous cases, the fact that the district communicated its message by
promoting the speech of favored private citizens was of no consequence. When the
digtrict’swebsite linked to third parties or when its emails distributed material written
by third parties, the district “adopted and approved” the speech thereby making the
speech its own.*™ The very discretion to select which private speskers to promote
that caused the court so much concern in Putnam Pit was the critica fact that secured
victory for the school digtrict in Page.

4. Displays on Public Property

Although parks are the most traditional of the traditiond public forums, even
there government speech is encroaching on the public forum doctrine's territory. In
Pleasant Grove City v. Summum,*" the Supreme Court held that the placement of
certain permanent monuments in a city park constituted government speech.*’® This
was true even though a private party conceived of and designed the monument.** As
noted before, the critica fact was that, in deciding whether or not to dlow the

168. Id.a 282

169. Id. a 280.

170. Id. a 282 (“[T]he government established the message; maintained control of its
content; and controlled its dissemination to the public.”).

171. Id. & 282

172.  Summum, 129 SCt. 1125 (2009).

173. 129 SCt. 1125, 1138 (2009).

174. 1d.
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monument to be placed in the park, the government “exercised selectivity.”*"”
Consequently, even in the heart of the public forum, the government could give
preference of place to one private message over another.

One way to see the Summum case could be smply as a pragmatic decision
dictated by the physcd redity that if private speskers were dlowed to erect
permanent monuments at will in public parks, the parks would soon be overflowing
with monuments.”® The better view, however, is that Summum is just one more step
in a journey that began 18 years ago in Rust of the courts deferring to the people's
right to express themselves through their government. Those who don't agree with
the government do not have the same claim to government support, and if they don’t
likeit, they can gather enough votesto win the next election.

Evidence that the permanence of the monuments in Summum was not the most
important factor can be found in the D.C. Circuit case of PETA v. Gittens, which dedlt
with temporary displays’”’ In PETA, the District of Columbia asked artists to submit
designs to decorate 100 donkeys and 100 elephants that would be ingtaled in
prominent locations throughout the city.!”® The city was looking for “crestive,
humorous art” that “would showcase the whimsical and imaginative sde of the
Nation's Capital.”*"® The city would pick the winning designs through a selection
committee® For those who paid $5,000 to be a high-level sponsor, their designs
could bypass the normd sdection committee, but the city “reserve[d] the right of
design approval” and would own the decorated animal .*#*

People for the Ethicd Treatment of Animals (PETA), an animd rights
organization, paid the $5,000 sponsor-fee and submitted as its design a picture of a
sad elephant with a message criticizing circuses® The city rejected PETA's sad
elephant because it wasn't “ designed to be festive and whimsical, reach a broad based
genera audience and foster an atmosphere of enjoyment and amusement.”*** PETA
sued and argued that the design contest created a “limited public forum” and that the

175. Id. & 1133.

176. Justice Alito's opinion lends support to this view when he argues that the public forum
doctrine cannot gpply to the placement of monuments in parks because “public parks can
accommodate only alimited number of permanent monuments.” Id. at 1137.

177. PETA 414 F3d 23 (D.C. Cir. 2004).

178. Id.a 25.

179. Id. (quoting language from the “Call to Artists” put out by the Didrict of Columbia's
Commission on the Arts and Humanities) (interna quotations omitted).

180. Id.a25.

181. Id. (quoting the Commission’slanguage).

182. Id. & 26. In PETA's design, the sign tacked to the elephant’s side read: “The CIRCUS is
Coming See: Torture Sarvation Humiliation All Under the Big Top.” Id.

183. Id. (quoting an affidavit of PETA's executive director, regarding the project’s goals).
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city’s rejection of its design was impermissible viewpoint discrimination.®* In

reponse, the city invoked the government speech doctrine.*®

The court ruled for the city, determing that the animal displays were government
speech. Even though private citizens created the design, the city exercised “editorid
discretion in the selection” of the designs, and this* compilation of the speech of third
parties” was government speech.'®

In reaching its conclusion, the court went out of its way to stuff the public forum
doctrine back intoits original box of streets and parks. The court argued that “[p]ublic
forums and designated public forums give private speakers an easement to use public
property.”*#” By calling public forums “easements,” aterm taken from the law of real
property (like streets and parks), the court subtly reasserted the origina limits of the
public forum and indirectly rejected the doctrine's application to “metaphysical”
forums (like the Student Activity Fund recognized in Rosenberger).*%

The clear message from cases like Summum and PETA is that where the
government plays a role in picking and choosing what to display, the government
speech doctrine has displaced the public forum doctrine.

5. Could Everything Be Government Speech?

The cases discussed above (license plates, ads, websites, and public displays) are
merely examples of the wide variety of situations where the government can invoke
the government speech doctrine to shield its actions from judicia scrutiny. To bring
its actions within the government speech doctrine, the government only needs to
exercise control over what is said and what is not said.** In other contexts, this type
of control might be tarred as “censorship,” but here that control is what marks the
speech in question as belonging to the government.

Because government approva can trandform a public forum case to a
government speech case, smdl changes in government behavior can lead to
significant differences in the extent of government's power. Take, for example, a
bulletin board in a public schoal. Is the bulletin board a public forum where the
government cannot censor postings based on their viewpoint or is the board an
example of government speech where the government can broadcast favored
viewpoints and suppress disfavored ones? The answer is it could be either, and it's
entirely up to the government what the answer will be.

184. Id.at27.

185. Id.a 27-28.

186. Id.at 28 (citing Ark. Educ. Teevison Comm.’nv. Forbes, 523 U.S. 666, 674 (1998)).

187. Id. a 29. For this andysis, the court relied heavily on Frederick Schauer, Comment,
Principles, Indtitutions, and the First Amendment, 112 HARv. L. Rev. 84 (1998).

188. See supranotes53-57 and accompanying text.

189. Seediscusson supra notes 110-116.
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In one case, a public school alowed faculty and staff members who supported
gay rights to post on a bulletin board,while it took down postings opposed to gay
rights'® By deliberately taking down the postings that the school district
disspproved of, the school demondrated that the bulletin board represented
government speech and was not a public forum.*** In contrat, in a nearly identical
case, one faculty member of a public university successfully sued another faculty
member for violating his First Amendment rights by taking down his posters from a
university bulletin board.*? Why the different result? In the second case, the court
found that the university had “set aside [its bulletin boards] for common use by both
university-related persons and the general public to communicate with students and
others a the university.”**

Reading these two cases together demondtrates that it is entirdly up to the
government whether it wishes to submit to the public forum doctrine or instead
reserve the discretion inherent in the government speech doctrine. The reason is that
the outcome in both cases turns on the government’s own policies over the degree of
control that it is entitled to exert over the bulletin boards. This freedom of choice for
the government has the potentid to consign the public forum doctrine to its origina
confines of streets and parks and not much dse***

V. LIMITSON GOVERNMENT SPEECH

The government speech doctrine is displacing the public forum doctrine largely
because of its elegant smplicity and the freedom of action it confers. If the
government is promoting excellence, decency, or respect, the government spesks'*
If the government is exercising “ selective receptivity” or “editorid discretion” when
it promotes favored speskers, the government spesks ' If the government requires

190. Downsv. L.A. Unified Sch. Dist., 228 F.3d 1003 (9th Cir. 2000).

191. In Downs, the court went even one step further and held that it was irrdevant whether
the digtrict actudly took down offending messages provided the district “ had the authority to enforce
and give voice to schooal district and school board palicy. Inaction does not necessarily demonstrate a
lack of ability or authority to act.” Id. at 1011.

192. Giebd v. Sylvester, 244 F.3d 1182 (9th Cir. 2001).

193. Id. at 1185 (quoting Giebd'sAff.) (interna quotation marks omitted).

194. As Judtice Scdia put it, “If the private doctors confidential advice to their patients at
issuein Rust condtituted ‘ government speech,’ it is hard to imagine what subsidized speech would not
be government speech.” Legd Services Corp. v. Velazquez, 531 U.S. 533, 554 (2001) (Scdia, J,
dissenting).

195. Nat'l Endowment for the Arts v. Finley, 524 U.S. 569, 586 (1998) (noting “NEA's
mandate . . . to make esthetic judgments, and the inherently content-based ‘ excdllence’ threshold for
NEA support. .. .").

196. Peasant Grove City, v. Summum, 129 S. Ct. 1125, 1133 (2009) (noting that “the genera
government practice with repect to donated monuments has been one of sdlective receptivity”); Ark.
Educ. Televison Comm’n v. Forbes, 523 U.S. 666, 673 (1998) (“[B]road rights of accessfor outsde
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the censorship of disfavored speakers but its purpose is to facilitate learning or
research, the government spesks.™”’

Despite the Supreme Court’s clear decison that government speech is not
congrained by the First Amendment, the Court has acknowledged the concern that
the doctrine could “be used as a subterfuge for favoring certain private speakers over
others based on viewpoint.”** Yet, with government speech there is little need for
subterfuge. The premise of government speech is that the government will favor its
own viewpoint over contrary ones, and, as a result, the government has every power
to take advantage of private speakers to help communicate its message. ™ The outer
limit of the government speech doctrine, where the government’s advocacy turnsinto
a “subterfuge for favoring certain private speakers over others based on viewpoint,”
has not yet been defined, so we can only guess as to where the Court might draw a
ling, if alineisto bedrawn at dl.

A. Some Tentative Limits

In Rust, the Supreme Court identified three areas that might be exempt from the
broad freedom of action that the government speech doctrine provides. Firgt,
government could not close the traditiona public forum (or even a designated public
forum) in the name of government speech.®® This means that the public forum
doctrine is secure but only within the narrow confines for which it was originaly
conceived.

Second, the Court speculated that universities might present a special case
because they have been “atraditiona sphere of free expression” that is so important
that government conditions are “restricted by the vagueness and overbreadth
doctrines of the First Amendment.”***

Finaly, “traditiond relationships such as that between doctor and patient” might
aso “enjoy protection under the First Amendment from Government regulation, even
when subsidized by the Government.”?%

speakers would be antithetica, as agenerd rule, to the discretion that stations and their editoria staff
must exerciseto fulfill their journdistic purpose and statutory obligations.”).

197. United States v. Am. Library Assn, 539 U.S. 194, 206 (2003) (purpose of providing
library resources is “to facilitate research, learning, and recreationa pursLits by furnishing meterials
of requisite and appropriate quaity”).

198. Summum, 129 SCt. a 1134.

199. Asnoted previoudy, Rust isthe semind case. See discusson supra Part 111.C.1.

200. Rug v. Sullivan, Sec'y of Hedth & Human Servs, 500 U.S. 173, 199-200 (“For
example, this Court has recognized that the exisence of a Government ‘subsidy,” in the form of
Government-owned property, does not judtify the redtriction of speech in aress that have ‘been
traditionaly open to the public for expressive activity,” or have been ‘expresdy dedicated to speech
activity.”” (quoting United Statesv. Kokinda, 497 U.S. 720, 726 (1990))).

201. Id.a 200.

202. 1d.
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The first two of these potentia exceptions focus on specific locations where free
expression plays an especialy important role in our society.?*® Despite the suggestion
in Rust, to date the Supreme Court has not followed up on the posshility of
designating specid spaces where the government speech doctrine might not apply
with full force. On the contrary, a pluraity of the Court did not hesitate to apply the
government speech doctrine in its strongest form to compulsory censorship in public
libraries, an area that arguably is as traditiond and as important a space for free
inquiry as universities

The third possible exception to the government speech doctrine left open in Rust
was “traditional relationships.”?®® Although the doctor-patient relationship in Rust did
not qualify for this extralayer of protection (because the relationship between patients
and doctorsin family planning clinics was not “ sufficiently al encompassing o asto
justify an expectation on the part of the patient of comprehensive medical advice”),*®
the Su%?me Court did invoke this exception in a case involving attorneys and their
clients.

B. Government Entrenchment

At first blush, Legal Services Corporation v. \eazueZ® seemed
indistinguishable from Rust v. Qullivan.?®® Congress established the Legd Services
Corporation “for the purpose of providing financia support for legd assistance in
noncriminal proceedings or matters to persons financialy unable to afford lega
assistance”#° Congress specifically excluded from the program any funding for
attorneys “if the representation involves an effort to amend or otherwise chdlenge
exising welfare lav”?* In Rugt, the Court upheld a regulation that forbade
government-funded family planning clinics from discussing abortions®? Yet, in

203. This focus on place in Rust led one commentator to suggest exceptions to the
Government speech doctrine in other important places with traditions of free inquiry and open
debate, which he denominated “spheres of neutrality.” See David Cole, Beyond Uncondtitutional
Conditions Charting Spheres of Neutrality in Government-Funded Speech, 67 N.Y.U. L. Rev. 675,
681-82 (1992).

204. SeeUnited Satesv. American Library Ass'n, 539 U.S. 194, 214 (2003).

205. Rugt,500U.S. at 200.

206. Id.

207. Seeinfranotes 210-213 and accpmpanying text .

208. 531U.S.533(2001).

209. SeediscussonsupraPartlll.C.1.

210. \Hazuez, 531 U.S. a 536 (quoting Legad Services Corporation Act, 42 U.SC. §
2996b(a) (1994)).

215. \Hazguez, 531 U.S. at 537.

216. Seesupranotes 72-73 and accompanying text.
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\Hazquez, the Court struck down the restriction prohibiting government-funded
lawyers from arguing that welfare laws were uncongtitutional 2

By afive-to-four vote, the Court in \elazquez distinguished Rust on the grounds
that the Legd Services Corporation program “was designed to fecilitate private
speech, not to promote a governmental message.”*** The Court viewed the lawyers as
private speskers and not government speskers in large degree because of the specid
role lawyers play as the representatives of their clients. The Court explained, “an
L SC-funded attorney speaks on behaf of the client in aclaim against the government
for welfare benefits. The lawyer is not the government’s spesker.”?™ If the client's
lavyers were seen as spesking for the government, the Court reasoned, “the
traditiona role’ of attorneys would be fundamentally dtered and the legal system
distorted*®

The way the VEazquez mgjority distinguished Rust struck four of the justices as
exceedingly weak and dlicited a scathing dissent. The dissent heatedly argued that the
concept of the First Amendment preventing government funding from distorting
“traditional roles’ had no precedent in the Court's opinions®’ While the dissent's
points are wel-taken, the mgority in Vazquez seemed motivated by a more
profound concern that it did not fully articulate.

Democratic values lie at the heart of the government speech doctrine™*® Elected
governments must promote some points of view over othersif they are to accomplish
the gods for which they were elected. At the same time, there can come a point
where the government’s vigorous promotion of its own policies can ifle and
suppress oppodtion, with the result that the government has undermined the
democrdtic process itsdlf. The danger that concerned the Vi azquez majority was that
the government, through manipulative funding of which arguments lawyers could or
could not raise againg it, could entrench itsdlf by insulating its policies and practices
from judicia review**® Entrenchment is the antithesis of democracy, and where
government speech darts to tread on democratic values, it undermines its own
foundation, and at least in VElazquez, the Court would not alow that to stand.

213. \Hazguez, 531 U.S. a 544.

214. Id. a542.
215. Id.
216. Id a544.

217. 1d. at 555 (Scalig, J.,, dissenting) (“[ The mgority decison] iswrong on the law because
there is utterly no precedent for the novd and facialy implausble propostion that the First
Amendment has anything to do with government funding that—though it does not actually abridge
anyone's speech— digtorts an exigting medium of expression.’”).

218. Seediscusson supra Part 111.B.

219. Thisisthe concern thet, in my view, the Court mgority was aluding to when it referred
to the “traditiond role’ of atorneys Velazquez, 531 U.S. at 544.
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The principal check on excessive or inappropriate government speech is the
power of the voters to vote out the government and vote in a new one®° Even o, if
al dsefals, an independent judiciary is available to strike down laws that “am[] at
the suppression of dangerousideas” %

The notion that, even at its outer limit, the government’s power does not include
attempts to “suppress dangerous ideas’ seems to be universaly accepted by both
conservative and liberal justices aike?? The government's attempt to prevent the
lawyersit funded from arguing that certain laws violated the Congtitution smacked of
suppression of ideas. and jeopardized the judiciary’s ability to effectively check
excesses by the palitica branches of government. The Vlazquez mgjority gave voice
to this concern a the end of the decison when it wrote that “[w]e must be vigilant
when Congress imposes rules and conditions which in effect insulate its own laws
from legitimatejudicia chalenge”*®

So the red difference between Rust and \Velazguez may be that in Rust amajority
of the Court was not worried that depriving indigent women of a full range of
medica advice in family planning could entrench the government wheress in
\elazquez a mgority of the Court was concerned that preventing indigent welfare
recipients from chalenging the congtitutionality of the laws that provide for their
subsistence could lead to entrenchment.?*

C. The Establishment Clause

The only clear limit on government speech is the Establishment Clause of the
U.S. Congtitution.??® The Establishment Clause, can itsdlf be used to argue that, apart
from rdigion, the government's power to spesk is unrestrained. Because the
Establishment Clause expresdy limits government speech, it could be argued that,

220. Seesupranote 68 and accompanying text.

221. Speiser v. Randdl, 357 U.S. 513, 519 (1958) (citing Am. Commc’'ns Ass n. v. Douds,
339 U.S. 382, 402 (1950)).

222.  Among other places, the phraseis repeated in Regan v. Taxation Without Representation
of Washington, 461 U.S. 540, 550 (1983) (“Where governmentd provision of subgdiesisnot ‘aimed
a the suppresson of dangerous idess,’ [quoting Cammarano v. United States, 358 U.S. 498, 513
(1959)], its ‘ power to encourage actions deemed to bein the public interest is necessarily far broader.’
[quoting Maher v. Roe, 432 U.S. 464, 476 (1977)]"), and in Justice Scalia's dissent in Vel azguez, 531
U.S. a 552 (“The Court has found such programs uncongtitutiona only when the excluson was
‘amed a the suppression of dangerousideas.”” (quoting Speiser, 357 U.S. at 519 (1958))).

223. \Hazguez, 531 U.S. at 548.

224. It may be more precise to say that the difference between the two cases is the level of
concern Justice Kennedy had between the two Stuaions, since he provided the decisive fifth votein
both Rust and Ve azquez.

225. U.S. Consr., amend. | (“Congress shal make no law respecting an establishment of
reigion....”); Plessant Grove City v. Summum, 129. SCt. 1125, 1127 (2009) (“[G]overnment
speech must comport with the Establishment Clause™).
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because one limit is expressed and others are not, the Condtitution implicitly rejects
other restrictions that are not expressed.”®

D. The Limit of Limits

Because government speech represents the will of the democratic mgorities that
elected the government in the first place, judicidly crafted limits will likely remain
limited.

It is possible that the Supreme Court will follow up on the suggestion in Rust to
develop a jurisprudence of “traditiona roles’ that the government cannot interfere
with, but this line of thought doesn't seem promising. In nearly al government
speech cases the government is establishing a new program, which by definition does
not have a tradition to guide it. Moreover, the government can respond to a claim of
disruption by arguing that the government interference can be avoided if the
government’s money is refused. This was the response to the doctors in Rust and to
the libraries in American Libraries Ass n.??® Although the Court was willing to draw
a digtinction between government-funded doctors, libraries, politica candidates, and
artists on the one hand and government-funded lawyers on the other, the Court’s
reliance on the importance of independent judicid review and the danger of
government entrenchment strongly suggeststhat lawyerswill be aspecid case.

Other possible limits on the government speech doctrine would be difficult to
apply in practice. For example, it has been argued that government speech should be
curtaled if it “drowns out” private speech or if it engagesin “partisan activities”?* It
is true that the danger of government “drowning out” private speech was one of the
concerns that first brought government speech to the attention of legal academics®*®
Because government speech necessarily occupies some public space that might have
been occupied by a private spesker, it is not at dl clear, how aline can be drawn
between government legitimately promoting its own policies and government
“drowning out” speech. The term “drowning out” itsalf defies consstent definition
because it implies that a spesker is able to give voice to his or her opinions, but those
opinions cannot be heard because of alouder voice in the same space. But heard by
whom? Everyone? A mgjority of the country? The state? The speaker’s home town?
What if the voice that was supposedly drowned out was so week to begin with that

226. Thisis just an goplication of the familiar canon of interpretation of expresso unius
excluso alterius.

227. Seediscusson supra PartsllLA, 111.B.

228. Rugv. Sullivan, 500 U.S 173, 199 (1991); United Statesv. Am. Library Assn, 539 U.S.
194, 212 (2003). The logic is that a person can dways refuse a government “subsidy,” athough the
line between subsidies and pendties can be ablurry one. See Sullivan, supra note 106, a 1436.

229. See eg., R.J. Reynolds Tobacco Co. v. Bonta, 272 F. Supp. 2d 1085, 1107 (E.D. C4.
2003).

230. Seesupranote62.
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any speech would overwhelm it? How could you tell? The fundamenta problem with
“drowning out” as a limit on government speech is that there Smply is no way to
adminigter the rule because there is no objective basdine from which to judge the
amount of “volume’ private gpeech should have.

As for a redtriction on “partisan activities,” this aso seems to be too elusive a
concept for courts to gpply as a condtitutiond rule. Could a President be curtailed in
speaking for a hill that is favored by his or her politica party? Clearly not. Recent
cae law has approved government speech that advocated against specific
legisation.”" Because the government is aways advocating for some goa or
another, whether it is the food pyramid, Surgeon Genera warnings, or a suggestion
that beef is for dinner, courts would become hopelesdy entangled in palitics if they
attempted to determine which government policies favored certain politica parties
over others.

In keeping with the government speech doctrine's democratic principles, if
restrictions are to be imposed on government speech, they will most likely have to be
imposed by the people*** The Court noted that “[t]he involvement of public officials
in advocacy may be limited by law, regulation, or practice”®* In other words, the
government can limit itself by laws (that presumably the government could modify if
desired).

If the government will not regulate itself, either through judicious practice or
sensible legidation, then, “of course, a government entity is ultimately ‘ accountable
to the electorate and the political process for its advocacy.”?** In other words, the
people have the ultimate say in whether the government has gone too far. This limit
may be little comfort to minorities that have little hope of gaining the reins of power,
but it should be no surprise that a rule based on democratic vaues ultimately defersto
the mgjority.

V1. CONCLUSION

Government speech and the public forum clash when the government choosesto
support some viewpoints over others. In deciding these cases, courts are choosing
between upholding the egditarian principles of the public forum doctrine or
democrdtic principles of the government speech doctrine. Increasingly, courts have
been siding with democracy over equdity by finding government speech wherein the
past they had found a public forum. Because it is a rule born of deference to
democratic outcomes, the government speech doctrine is unlikely to be limited by the
court, except in the most exceptiona circumstances where there is an explicit

231. See eg., Pagev. Lexington County Sch. Digt. One, 531 F.3d 275 (4th Cir. 2008).

232. Seediscusson supra PartsllLA, 111.B.

233. Pessant Grove City, Utah v. Summum, 129 S. Ct. 1125, 1132 (2009).

234. 1d. (quoting Bd. of Regents of the Univ. of Wis. Sys. v. Southworth, 529 U.S. 217, 235
(2000)).
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condtitutiona limit on government speech like the Establishment Clause or an
exercise of government speech that threatens the functioning of the democratic
system itsdlf. As a result, government must regulate itself, and that means that the
voters who dect the government must police the government’s actions at the ballot
box rather than rely on judges to do that for them from the courthouse. Controlling
government isthe work of citizens, and so is controlling government speech.



